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Australia: Excessive delay leads to 
unfair dismissal ruling 

 

The Australian Fair Work Commission recently found 

an employee to have been unfairly dismissed despite 

the fact that the employer had a valid reason to dismiss 

him.  

 

During a company audit, the employee in question was 

found to have made overnight expense claims on 141 

occasions when he was not actually working away. The 

employer began an investigation into this matter in May 

2013, but the employee was not informed until January 

2014. The employee was dismissed in March 2014. 

  

The Commission held that although the employer had 

a valid reason to dismiss the employee, the dismissal 

was unfair due to the excessive delay between the 

employee’s conduct and the dismissal. In addition, the 

employer had not taken into account the employee’s 17 

years of service or the fact that the employee had 

offered to reimburse the company for the inappropriate 

expenses. As a result, the Commission ordered 

reinstatement. [Camilleri v IBM Australia Limited [2014] 

FWC 5894] 

 

 

Europe: General lack of procedures to 

deal with stress in the workplace 
 

A quarter of workers in Europe have reported that they 

feel stressed at work all or most of the time, according 

to a joint report by the European Agency for Safety and 

Health at Work and the European Foundation for the 

Improvement of Living and Working Conditions. 

 

The report demonstrates how a high proportion of 

workers report that psychosocial risks all contribute 

towards occupational stress. These risks include 

monotonous tasks, high work intensity, strict deadlines, 

problems with work-life balance and violence and 

harassment from customers or colleagues. The 

prevalence of some psychosocial risk factors has 

dropped since 2005, but the financial crisis has meant 

that job insecurity has grown and that work pressure, 

violence and harassment have increased in some 

countries. 

  

Nearly 80% of managers are concerned about 

occupational stress and nearly 20% are worried about 

violence and harassment in particular. Despite these 

worries, less than one-third of companies have 

procedures in place to deal with the risks of work-

related stress. 
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France: Travel time between clients is 
not a rest break 
 

The Criminal Chamber of France’s highest court has 

held that travel time between customers' homes 

constitutes working time. 

 

The French Labour Code states that effective working 

time (travail effectif) is time when an employee is at the 

disposal of the employer and complies with their 

employer’s instructions without being able to attend to 

personal matters. The Code also states that travel from 

an employee’s home to the place of execution of the 

contract of employment is not an actual working time, 

however it is silent on whether the time spent travelling 

between different clients counts as working time.  

 

In this case, a company's employees were paid on the 

basis of time spent with customers only — the time 

taken to travel between customers was not taken into 

account when calculating the employees' salaries. 

  

The Court held that this travel time is effective working 

time — it would only be a break if the employee was 

able to have a proper rest between appointments, for 

example if they were able to go home or carry out 

personal matters. By not clearly stating these working 

hours on the payslip, the employer could face charges 

related to undeclared work. [Arrêt n° 3459 du 2 

septembre 2014 (13-80.665) — Cour de cassation] 

 

Japan: Supreme Court ruling on 
maternity harassment 
 

Japan's Supreme Court has issued its first ruling on the 

issue of maternity harassment. 

 

The case involved a female employee who requested a 

less demanding role during her pregnancy. After she 

had her baby and returned to work she was not 

reinstated to her previous position and, in effect, was 

demoted. She claimed this was in violation of gender 

equality legislation. 

 

It is illegal and invalid to treat a worker in a 

disadvantageous way due to their pregnancy, a 

request for maternity leave or a request for a less 

strenuous job role. In this case, the Supreme Court 

ruled that demotion of a pregnant woman will constitute 

a violation of the law unless the woman consents to the 

demotion based on her own wishes, or when such 

steps are deemed unavoidable to ensure smooth 

business operations. 

 

Earlier rulings by lower courts had taken the side of the 

employer, stating that the employee had accepted the 

demotion willingly. However, the Supreme Court found 

that the employee’s demotion had been contrary to the 

worker’s wishes as she had not understood the full 

consequences of changing her job role. 

 

New Zealand: Amendments to 

employment law passed 
 
In New Zealand, the Employment Relations 

Amendment Bill has been narrowly passed by 

parliament at its third reading. It will become law four 

months after receiving Royal Assent. Some of the main 

changes that will be introduced by the Bill are outlined 

below. 

  

Perhaps most controversially, the Bill removes the 

statutory obligations for minimum paid rest and meal 

breaks. Under the Bill, employers will not have to 

provide such breaks if reasonable and necessary due 

to the nature of the employee’s work. Instead, 

employers will be able to agree upon break 

arrangements with employees, providing compensation 

or alternative time off to make up for missed breaks.  

In addition, where a new employee's work is potentially 

covered by a collective agreement but the employee is 

not a trade union member, employers will be entitled to 
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offer whatever terms and conditions they deem most 

appropriate. Currently, new employees who are not 

trade union members must receive the same terms and 

conditions of employment as provided for under the 

applicable collective agreement for at least the first 30 

days of employment. 

  

The Bill also allows, in some situations, for employers 

to make deductions from the wages of employees who 

participate in a partial strike. In addition, employees 

must now give advance written notice of any strikes or 

industrial action.  

 

Finally, the Bill extends the right to request flexible 

working to all employees, not just those with care 

duties or dependants. There will be no restriction on 

how many requests can be made within 12 months and 

employers will have just one month to consider these 

requests instead of the current three. 

 

Poland: Overhaul of fixed-term 

employment rules   
 
A draft amendment to the Labour Code has been 

presented by the Polish Ministry of Labour. Earlier this 

year the European Court of Justice held that Polish 

rules on fixed-term employment contracts were 

incompatible with EU law. The draft amendment aims 

to address this.  

 

Firstly, the amendment reduces the number of different 

types of employment contracts from four to three. The 

three remaining contracts are contracts for an indefinite 

period, contracts for a specified period and contracts 

with a trial period. 

 

The amendment also provides that employment under 

a fixed-term contract must not exceed 33 months and 

cannot be renewed more than three times. The day 

after the employee has worked 33 months or the fourth 

contract is concluded, the employee will be treated as 

an employee under a contract of an indefinite duration. 

These principles will not apply in certain circumstances,  

however, such as when a contract is concluded to 

replace an employee who is validly absent from work 

or for seasonal or casual work.  

 

Furthermore, the amendment makes the same notice 

periods applicable to both contracts for an indefinite 

period and contracts for a specified period. The notice 

periods will be: two weeks if the employee has worked 

for the employer for less than six months; one month if 

the employee has worked for more than six months; 

and three months if they have worked for than three 

years. 

 

It is expected that the amendment will enter into force 

in 2015. 

 

UK: Overtime should be considered 
when calculating holiday pay 
 
An important and long-awaited decision concerning the 

calculation of holiday pay was handed down by the UK 

Employment Appeal Tribunal (EAT) on November 4th. 

 

The EAT ruled that overtime pay should be taken into 

consideration when calculating the holiday pay of an 

employee who is regularly required to work overtime. 

This is because, in the case of such employees, 

overtime pay will constitute part of their 'normal 

remuneration'. The EAT held that this was the case 

even if overtime is not guaranteed. 

 

Although the decision largely fell in the favour of 

employees, employers will be relieved to hear that a 

limitation was imposed on backdated claims for unpaid 

holiday pay. Employees will not be able to claim unpaid 

holiday pay if a period of three months or more has 

passed since the leave was taken. In addition, overtime 

will only have to be included in the payment for four 

weeks of holiday — the minimum amount of holiday 



 

 

 

The ultimate HR support organisation for multinational employers 

required by the Working Time Directive. 

 

Given the far-reaching implications of this decision it is 

highly likely to be appealed. For his part, UK’s 

Business Secretary, Vince Cable, has announced that 

a taskforce will be established to evaluate the effect of 

this decision on employers. [Appeal No. 

UKEATS/0047/13/BI] 

 

UK: Fines for non-compliance of auto 

enrolment obligations 
 

The UK Pensions Regulator has issued its first fines to 

employers who have not complied with their automatic 

pension enrolment duties. 

  

In the Regulator’s latest quarterly report, 163 

Compliance Notices were issued to employers 

between July 1st and September 30th 2014. These 

notices set a deadline for the employers to take action 

to comply with their auto-enrolment obligations. Until 

the end of June 2014, the regulator had only issued 14 

compliance notices. 

 

UK employers should be aware of their obligations 

under the auto-enrolment scheme as the Pensions 

Regulator is entitled to conduct inspections, give out 

information or compliance notices, issue unpaid 

contributions notices or impose a fixed penalty or an 

escalating penalty. Escalating penalties vary between 

£50 (64 euros/80 US dollars) and £10,000 (12,803 

euros/16,016 US dollars) per day. 

 

Pay, Tax and Benefit Trends 
 
AUSTRALIA: Under proposed new employee share 

rules, certain younger companies in Australia will not 

be subject to upfront taxation when they provide 

options or shares to employees at a small discount, 

provided they are held by the employee for at least 

three years. To be eligible under the new rules, 

companies must have an aggregate turnover of less 

than 50 million Australian dollars (44,381,250 US 

dollars, 34,865,480 euros), be unlisted and have been 

incorporated for less than 10 years. Such companies 

will also have a longer tax deferral period (15 years 

instead of seven). The government will consult on the 

proposed changes with industry and it is expected that 

the new rules will enter into force on July 1st 2015. 

 

CANADA: Employees in Canada (excluding 

agricultural workers) earned on average 943 Canadian 

dollars (669 euros/835 US dollars) per week in August 

2014. According to Statistics Canada, weekly earnings 

increased by 3.5% in August 2014 when compared to 

August 2013. The largest increase of wages occurred 

in the provinces of Manitoba (5.3%) and Alberta 

(5.1%). The lowest year-on-year increases in earnings 

were seen in Canada’s two largest provinces, Ontario 

(2.4%) and Quebec (2.1%). 

  

IRISH REPUBLIC: The Irish Finance Bill 2014 has now 

been published. One of the aims of the Bill is to ensure 

that all companies incorporated in Ireland will be 

automatically considered a tax resident there. 

Currently, certain companies incorporated in Ireland 

are not considered tax residents in Ireland if they are 

managed and controlled outside of the country. The 

law, if passed, will affect new companies from January 

1st 2015. A transition period will apply for existing 

companies until 2020. 

 

MONTENEGRO: Average earnings in Montenegro 

amounted to 722 euros (909 US dollars) gross and 476 

euros (599 US dollars) net in September 2014, 

according to the Statistical Office of Montenegro 

(MONSTAT). In comparison to August 2014, average 

net earnings increased by 0.6% in September 2014. 

Average net earnings increased in many sectors such 

as services, administration and support services, 

manufacturing and wholesale and retail trade. 
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However, average net earnings decreased in the 

sectors of electric supply, mining, real estate and 

transport and storage. 

 

NETHERLANDS: The national minimum wage in the 

Netherlands will increase on January 1st 2015. For full-

time employees aged 23 or older, the national 

minimum wage will rise from 1,495.20 euros 

(approximately 1,904 US dollars) to 1,501.80 euros 

(approximately 1,912 US dollars) per month. 

 

SLOVAKIA: The government of Slovakia has 

approved a rise in the national minimum wage. From 

January 2015, the minimum wage will increase from 

352 euros (441 US dollars) to 380 euros (476 US 

dollars). This is an increase of 7.95%. 

 

UK: The UK government has confirmed that it will be 

abolishing the short-service pension refund system 

from October 2015. From this date, employers and 

employees will no longer be able to claim a refund on 

their contributions made to a defined contribution 

occupational pension scheme when the employee 

leaves their employment after more than three months 

but less than two years. Refunds will only be possible 

within 30 days of joining such a scheme. Defined 

benefit occupational pension schemes and personal 

pension schemes are not affected by this change. 

 

UK: The Mayor of London, Boris Johnson, has 

revealed that the London living wage will increase from 

its existing rate of £8.80 (approximately 11 euros/14 

US dollars) to £9.15 an hour (approximately 12 

euros/15 US dollars). In the rest of the UK, the rate will 

increase by 20p to £7.85 (10 euros/12 US dollars). This 

voluntary rate is now 21% higher than the mandatory 

national minimum wage in the UK, which currently 

stands at £6.50 an hour (8 euros/10 US dollars). More 

than 1,000 employers have agreed to pay the living 

wage. 

 

Other Global HR News in Brief 
 

CANADA: On October 31st the Canadian Labour 

Code was amended to contain a more restrictive 

definition of 'danger' for the purpose of work refusal. 

Previously, employees had certain entitlements to 

refuse work if they had reasonable cause to believe 

that there was a danger of illness or injury. Now, 

however, work refusal will only be justified when the 

employee is faced with imminent or serious threat to 

their life or health. The amendment affects all federally-

regulated employees. 

 

EU/COLOMBIA/PERU: The European Commission 

has announced that Colombia and Peru fulfil the 

applicable conditions for visa-free access to the 

Schengen area. As such, negotiations of visa waiver 

agreements between each of these states and the EU 

can now begin. The European Commission will seek 

approval from the Council to negotiate the short-stay 

visa waiver agreements with each state. If approval is 

granted, negotiations will commence in the first quarter 

of 2015, meaning that citizens of Peru and Colombia 

may be able to travel to the EU without a visa in the 

second half of 2015. 

 

EUROPE: Member states in the European Union 

granted approximately 2.36 million first residence 

permits to non-EU nationals in 2013. This is 12% more 

than the number issued in 2012. According to the EU’s 

statistical agency, Eurostat, 533,000 permits were 

granted for employment reasons in 2013. Poland 

issued the largest number of permits for employment 

reasons (141,000 permits) followed by the UK 

(109,000) and Italy (81,000). In Denmark, Czech 

Republic, Cyprus and Slovakia, permits issued for 

employment reasons represented the largest share of 

all permits issued. 

 

FRANCE: Imprisonment will cease to be a possible 

sanction for employers who violate their obligations  
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towards employee representatives and works councils,  

under plans announced by France's president, 

François Hollande. Currently employers may be 

punished with one year's imprisonment as well as a 

fine of 3,750 euros (4,777 US dollars) for individuals or 

18,750 euros (23,884 US dollars) for companies. 

However, under the proposed plans these sanctions 

will be replaced with simple fines. The proposal will be 

submitted to the Council of Ministers for their review in 

December. 

 

INDIA: Employers in India sponsoring foreign nationals 

for employment visa applications must now provide 

their Employees' Provident Fund Organization (EPFO) 

identification number for inclusion in the visa 

application. The EPFO identification number is similar 

to social security numbers in other countries. If an 

employer fails to provide their EPFO number they will 

experience delays to the processing of the visa. 

 

PORTUGAL: So far in 2014, occupational accidents 

have caused 91 deaths and 232 injuries in Portugal, 

according to the latest figures released by the 

Portuguese Authority for Working Conditions. Of the 91 

deaths, 86 were men and the majority occurred in the 

construction sector. In 2013, 141 fatal accidents 

occurred in Portugal. 

 

SPAIN: Labour courts in Spain ruled on 96,073 cases 

during Q2 2014. The Ministry of Employment’s report 

states that 47.4% of disputes were settled through a 

judgment and 22.4% were resolved through 

conciliation. Of the cases settled through a judgement, 

66.9% were found in favour of the employee. The 

majority of cases put before labour courts concerned 

individual disputes (76.6%), but there were also cases 

regarding collective issues (1.1%) and social security 

disputes (22.3%). Individual cases concerned dismissal 

(43.2%) and claims arising from the employment 

contract (56.8%). 

 

SPAIN: The Spanish General Directorate of 

Employment has decided that there will be eight 

national public holidays in Spain in 2015. This is one 

fewer than in 2014. November 1st (All Saints Day) and 

December 6th (Constitution Day) both fall on a Sunday, 

therefore they will not count as national public holidays. 

However, the two Mondays following these dates 

(November 2nd and December 7th) will be public 

holidays in many autonomous regions. 

 

SWEDEN: In a recent case in Sweden, two managers 

were found guilty of causing an employee’s suicide. 

The court stated that the employer’s negligence had 

brought about the employee’s illness and consequent 

death. This was, therefore, a breach of the employer’s 

duties under the Work Environment Act to prevent 

illness and accidents in the workplace. The court noted 

that the employee has been victimised, suffered 

depression due to work-related problems and had 

unsuccessfully asked to be relocated. The managers 

had not identified or addressed the risks and not 

investigated the issue thoroughly. The decision is 

subject to appeal. [Ostersunds District Court (B 2863-

11)] 

 

USA: From January 1st 2015, employers in California 

will be jointly liable with any company providing them 

with workers (labour contractors), for violations of 

employment laws regarding those workers. Joint 

liability will apply to non-compliance of occupational 

health and safety rules, non-payment of wages and the 

failure to secure workers' compensation coverage. 

Certain exemptions do apply, however. The law will not 

apply to employers with less than 25 employees or with 

five or less workers supplied by labour contractors at 

any given time. 
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Dates for your diary:  

December 1st 2014: The UK’s Shared Parental Leave 
Regulations are due to come into force 

 
January 1st 2015: Personal training accounts, credited 
with 20 hours of vocational training time per year, will 

be created for every worker in France. 
 

January 1
st

 2015: Germany implements its first national 
minimum wage at a rate of 8.50 euros per hour. 

 
January 1

st
 2015: Lithuania joins the eurozone and 

adopts the euro. 

Latest news for business travellers: 
  

The USA has tightened travel restrictions for individuals arriving from countries affected by Ebola. All air 

passengers arriving in the United States whose travel originated in Liberia, Sierra Leone or Guinea must fly 

to one of five designated airports — New York's Kennedy, Newark Liberty, Washington's Dulles, Chicago's 

O'Hare and Hartsfield-Jackson Atlanta, where enhanced screening procedures will be carried out. 

 

Negotiations between German rail operator Deutsche Bahn and the GDL train drivers' union have broken 

down, increasing the risk of more strike action taking place in Germany. In mid-October, there was a 50-

hour strike which caused major disruptions to individuals travelling on trains.  

  

On November 10
th

 and 11th the Asia Pacific Economic Cooperation Conference will take place in Beijing, 

China. Road closures will take place between November 3
rd

 and 12
th

 causing significant disruption to road 

travel. Those expecting to be in the city between these dates are advised to allow extra journey time, 

particularly when travelling to and from Beijing Capital Airport. 

 

As a result of the UK’s involvement in Iraq and Syria, the Foreign Office has issued a worldwide travel 

warning to British travellers. The Foreign Office considers that there is a high risk of terrorism globally 

against UK citizens.  

 

The Australian Government is advising its citizens to be extremely cautious when travelling in South 

Africa as a result of the high level of criminal activity. 

 

FedEE news:  

 
NETWORK WITH OTHER FEDEE PROFESSIONALS —  AND MORE: FedEE's new face-to-face 

networking community (called butN) is now ‘live’ and both members and non-members have started 

signing up for it around the world. This is a good opportunity to meet other professionals  — particularly 

during business trips. The community also needs your support to make it thrive. You can be visible or 
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incognito once signed up — so do not worry about your location being open to view. You can also use your 

LinkedIn profile to sign up and invite your existing contacts. You will therefore never miss other people you 

have networked with beforene when your paths happen to cross. Join up today at http://www.but-n.com. 

We will be adding new features during the coming months — including different language versions —

starting with Chinese and Japanese. Remember butN is different because it lets you actually meet your 

online contacts — either one-to-one or through informal group events that can be arranged by any butN 

member. 

 

NEW GUIDANCE NOTE: A new guidance note on social media is now available in the Knowledgebase. The 

guide summarizes how the employment courts and tribunals in ten jurisdictions around the world have dealt 

with cases involving social media over the past few years. 

 

REFER A COLLEAGUE TO FEDEE AND WE WILL DISCOUNT YOUR MEMBERSHIP FEES: Don’t forget 

our ‘refer a friend’ scheme. If you refer a colleague from another company to FedEE we will discount your 

company’s next-due membership fee by £100 for each new member that comes out of your referral. To refer a 

colleague contact Angelika Rivero, with their contact details on membershipservices@fedee.com.  

 

FOLLOW US: Follow us on Twitter, Facebook and LinkedIn for news on upcoming events and discussions 

on global employment law and HR issues. 
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